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There%is%a%popula-on%in%France%and%in%many%other%countries%that%is%stripped%by%the%State%of%
many%of%its%fundamental%rights%–%some%for%three%to%nine%years%and%others%for%life%–%without%

any%jus-fica-on.%
%

The%consequences%of%this%de%facto%depriva-on%of%rights%and%viola-on%of%equality%before%the%
law%are%some-mes%tragic,%leading%to%a%disastrous%cycle%of%marginaliza-on%and%fragiliza-on%
from%which%many%people%never%fully%recover.%%The%worst%hit%are%those%with%liBle%educa-on%
or%professional%experience,%with%low%incomes,%who%are%isolated%and%who%have%suffered%

rejec-on%from%their%families.%
%
%

These%people%are%commonly%labeled%%“transgender”%or%“transsexuals”.%
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Introduction 
What’s new? 

The$condition$that$we$are$talking$about$is$not$a$recent$invention.$$
It$has$existed$in$all$cultures,$since$ancient$times.$
•  North$Africa,$Middle$Ages:$

“The%worst%thing%about%it%is%having%to%share%quarters%(in%certain%inns%in%Fez,%Morocco)%with%certain%
individuals,%that%are%a%sort%of%breed%known%as!el$chena.%These%are%men%that%dress%like%women%and%wear%

women’s%Ainery.%They%shave%their%beards%and%are%delighted%to%imitate%women’s%way%of%speaking.%What%am%I%
saying,%in%their%way%of%speaking?%%They%will%even%sit%down%to%spin!%Each%of%these%abject%creatures%has%a%

concubine%and%behaves%with%him%just%like%a%wife%does%with%her%husband.”%(Hassan!Al$Wazzan!(Leo!Africanus!
$!1495!–!1548),!History!and!Description!of!Africa)!

•  Other$cultures,$other$examples:$$
Berdaches$(North$America),!Inuits$(raising!of!a!child,!until!puberty,!as!a!girl!or!a!boy!depending!on!
the! needs! of! the! family! unit,! taking! into! account! a! deceased! ancestor),! Katoeys$ or$
Khatoeys! (Thailand),! Fa’afaFines$ (Samoa),! Hijras! (Indian$ subcontinent),! Xaniths! (Oman),!
Mahus!(PaciFic$Isles),!Masisis$(Haiti)!

The$only$modern$innovation:$the$medical$capacity$to$perform$a$physical$
transformation,$as$can$now$be$done$for$many$other$conditions$that$had$been$

seen$up$until$recently$as$untreatable%
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Introduction 
What’s the difference? 

Congenital"
Adrenal"

Hyperplasia"

XX"Karyotype"=>"
masculine"appearance"

if"not"treated"

Androgen"
Insensi=vity"
Syndrome"

XY"Karyotype"=>"
female"morphology"
and"female"birth"

cer=ficate,"sterile,"no"
uterus"

Swyer’s"
Syndrome"

XY"Karyotype"=>"
female"morphology"
and"female"birth"

cer=ficate,"sterile,"no"
uterus"

True"
Hermaphrodi=sm"

OIen"decision"made"at"
birth"as"to"sex"assigned"

to"the"child,"with"
removal"of"undesired"

organs"

We"can"men=on"at"this"point"people"that"are"“intersex”,"and"specifically"four"
types"that"are"rare,"but"exist"in"France"and"elsewhere:"

What’s%the%difference?%
%a%deliberate$decision$by%the%person%to"escape"suffering"that"they"did"not"choose"

%%

An%identical%result:%

men!with!XX!karyotype!and!women!with!XY!karyotype!!
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Introduction 
A social fabric of tens of thousands of people 

•  50 000 to 75 000 people in France are directly or indirectly 
concerned by these issues: 

10"000"to"
15"000"
“trans”"

persons"who"
have:"

5"500"to""
10"000"
children"

20"000"to""
30"000"
parents"

3"000"to""
5"000"(ex@)"
spouses"

MulCple"
siblings"

Employers,"
schools,"
churches/"
synagogues"

…"

Paren,ng.rates.of.between.35.%.et.39.%..
One.(50%).or.mul,ple.(50%).children.
1.person.in.5.has.dependent.children.during.their.transi,on.
(sources:.Giami.(French.study);..Na,onal.Transgender.
Discrimina,on.Survey).

Marriage/civil.union.rates.of.between.
33%.and.38%.
(sources.:.Giami;.Na,onal.Trangender.
Discrimina,on.Survey). 5"©"2012"Samantha"Mon.ort"



Why this white paper? 
A result of our observations 

•  We provide assistance to “trans” people during their 
transitions.   

•  Our observation: the legal framework… 
–  … is far too often an aggravating factor in the difficulties that these 

people encounter both during their transitions and afterward.   
–  … is a deciding factor in the marginalization of many of them. 

•  Our decision: publish this white paper in order to help 
improve the situation for these people on the ground 
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Why this white paper? 
The “Gordian Knot” of vital records 
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Why this White Paper? 
Four penalizing factors 
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Why this White Paper? 
Double trouble: vital records and discrimination 

9"

Significant"improvement"
with"the"new"sexual"

harassment"law"in"France"

9"
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"
“Real"life"test”"/"transiCon:"

U  Announcement"(family,"spouse,"
children,""employer,…)""

U  Hormone"therapy,"voice"therapy,"
depila=on,"psychological"counseling,,,,""

"
Irreversible""

treatments"

3"to"9"years"without"any"legal"protecCon"

Finaliza-on%of%
physical%transi-on%

Start%of%the%legal%process%

(AIer"6"months"to"a"year":"
possibility"to"have"a"document"
permiYng"the"use"of"the"new"

iden=ty"in"restricted"
circumstances)"

Change"in"birth"cer=ficate" Change"to"
social"security"

number"

With"this"document,"some"changes"possible"

Need/requirement%to%use%the%new%first%names%and%gender%in%conformity%with%the%person’s%iden-ty%
and%social%role%

3"to"9"years:"no"possibility"to"change"vital"records,"passport,"iden=ty"card,"social"security"informa=on"

DuraCon:""2"to"4"years"

Dura=on:""6"months"to"5"years" End%of%the%%
Legal%process%

Why this white paper? 
Significant disruption for three to nine years… 

Start%of%the%
transi-on%

10"©"2012"Samantha"Mon.ort"



Why this white paper? 
… with the creation of a “3rd Sex” at the end of it all 
A 3rd sex in the vital records: the person is neither completely one sex nor the other, 

but a little bit of both, with multiple inconsistencies between records 

11"©"2012"Samantha"Mon.ort"

The$person$
affected$by$the$
vital$records$

change$

Bir
th$
ce
r6
fic
ate
$ Marriage$Cert.$

Children’s$birth$
cer6ficates$

Passport/$
Iden6ty$card$

Social$
Security$

Family$
records$

Extract$

Complete$
copy$

Incongruent$iden6ty$or$3rd$sex$

Incongruent$iden6ty$or$$

3 rd$$sex$

3r
d $se
x$

Incongruent$iden6ty$or$3rd$Sex$

Congruent$iden6ty$

Congruent$iden6ty$

3rd$Sex$

Legend$
Privacy$respected$

Privacy$not$respected$

Area$of$$significant$iden6ty$
incongruency$

Area$of$iden6ty$
incongruency$

Congruent$iden6ty$

Extract$with$
parents$

Incongruent$iden6ty$



Why this white paper? 
The consequences - specifics 

Life at work �

12"
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Why this white paper? 
The consequences - specifics 

Personal and 
family life�

Area! Violation+of+privacy! Choice+between+
privacy+and…!

Risk+of+
violation+of+
physical+
intimacy!

Vital+records+as+a+
vector+for+

discrimination!

Comments!

3!to!9!years! Permanent! Directly! Indirectly!
All+aspects+of+
daily+life+
(see+IV.C.3.a)!

!! ! Paying!by!check,!
obtain!a!bank!
loan,!get!a!
registered!letter,!
etc.!etc.!etc.!

! ! !! In!certain!circumstances!

Access+to+
healthcare+
(IV.C.3.b)!

!!(SS!
number)!

! Healthcare! ! ! !! Refusal!to!provide!care!
(SS)!
Refusal!of!direct!payment!
by!health!system!
(temporary!number)!

Dealings+with+
the+
government+
(cf.+IV.C.3.c)!

!! !!(when!
full!copy!of!

birth!
certificate!
required)!

Any!dealing!with!
a!government!
body!

! ! !! Sometimes,!refusal!to!
serve!the!person!

Court+
proceedings+
(IV.C.3.c)!

!! !!(any!
time!the!full!

copy!is!
required!and!

for!any!
judgement!
not!rectified!
after!the!vital!

records!
change)!

Any!dealing!with!
the!courts!

! !! !! De!facto!impairment!of!
rights!to!bring!actions!
before!the!courts!

Housing+
(IV.C.3.d)+

!! ! Finding!adequate!
housing!

! ! !! Identity!papers,!down!
payment!/!deposit,!
paystubs!

Schooling+
(IV.C.3.e)+

!! ! Schooling! ! ! !! Getting!kicked!out!of!a!
new!school!

Legal+and+
physical+
custody+of+
children+
(cf.+IV.C.3.e)+

!! !! Pursuit!of!
parental!rights!
before!the!courts!
Real!capacity!to!
enforce!legal!and!
physical!custody!

! !! !! Divergence!between!
identities!for!the!same!
person!:!between!vital!
records!certificates!and!
between!the!vital!records!
and!certain!derivatives!:!
between!parent!and!child!
birth!certificates,!between!
identity!papers!and!family!
records!

Prison+life+
(IV.E)+

! ! ! !! ! ! !

!
13"
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What are the issues? 

•  The importance of vital records for the State 
•  The five major issues for the people involved 
•  The condemnation of France in 1992 by the European 

Court of Human Rights 
•  The about-face by the French Supreme Court nine 

months later that did not resolve the issues 

14"©"2012"Samantha"Mon.ort"



What are the issues? 
The importance of vital records for the State (1) 

Roman"Law:"only"the"State"can"decide"on"the"
civil"status"of"people"="“inalienability%of%the%
status%of%individuals”*"(ci=zenship"(≠"banum"or"

clan),"capacity,"other"key"ques=ons)" Public"peace"and"order"

• Health"and"hygiene"
• Morals"
• Tranquility"
• Security"

Canon"Law"

• Family,"marriage"
• Filia=on"
• Adam"and"Eve"binary,"
ques=on"of"equality"

Reforms"from"the"Age"of"
Enlightenment"and"the"RevoluCon"

• Vital"Records:"sta=s=cal"and"predic=ve"role"
• Vital"Records:"iden=ty"papers"and"police"controls"
• Law"of"6"fruc=dor"of"Year"II"of"the"Revolu=on"(the"only"
name"that"can"be"used"is"that"on"the"birth"cer=ficate)"

Napoleon:"Civil"Code"
• “Father"–"Mother"–"Child”"triptych"
• Reuse"and"recodifica=on"of"a"large"part"of"preUrevolu=onary"law"
• “The"civil"cons=tu=on"of"the"French"people”"Jean"Carbonnier"

“Nevertheless,.the.grounds.for.changing.civil.status.are.all.enhedged.in.a.mul,plicity.of.formal.and.substan,ve.rules.which.
clearly.indicate.that.the.subject%remains%a%maBer%of%public%policy%and%that,%even%if%the%will%of%the%individual%can%play%a%

role,%society%intends%on%keeping%control%over%the%maBer.”"Court"of"Appeals,"Bordeaux,"March"5,"1987"

15"

*.Transla,on.of.”indisponibilité.de.l’état.des.
personnes”.from.the.ECHR.case.B..vs..France,.1992.
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What are the issues? 
The five major issues for the people involved 

A"dignified"
and"

independent"
life"

PrevenCon"of"
discriminaCon"

and"
marginalizaCon"

Dignity"

Right"to"
privacy"

Equality"
before"the"law"

Not"adding"to"
suffering"
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“…X....has%the%gene-c%and%anatomic%
characteris-cs%of%a%male,%with.the.development.of.
breasts.and.the.absence.of.facial.hair.having.been.
deliberately%induced,%…%the%alleged%psychological%
difficul-es%are%insufficient%to.jus,fy.a.change.in.
sex”,"French"Supreme"Court,"May"10,"1989"

What are the issues? 
The importance of vital records for the State (2) 

“…but.given.that.transsexualism,.even.when.it.is.medically.established,%cannot%be%ruled%to%be%a%real%change%in%sex,%as.
transsexuals,.even.if.they..have.lost.certain.characteris,cs.of.their.original.sex,.have.not.acquired.those.of.the.opposite.
one;.and.given.that.Ar-cle%8,%paragraph%1,%of%the%European%Conven-on%on%Human%Rights,%in%s-pula-ng%that%every%
individual%has%the%right%to%respect%of%their%personal%and%family%life,%does%not%mandate%assigning%a%sex%to%a%
transsexual%that%is%not%in%reality%his%or%hers...”%French"Supreme"Court,"May"21,"1990"

“…the%principle%of%inalienability%of%the%status%of%individuals,%in%
which%public%order%has%a%vested%interest,%prohibits.taking.into.
considera,on.physical.transforma,ons.obtained.in.such.a.way.”.
French"Supreme"Court,"December"16,"1975"

“(t)he%psychological%and%social%considera-ons%invoked%were%
insufficient%to%jus-fy%a%change%in%sex%which%would%be%
contrary%to%reality%and%which%cannot%be%ordered%with%the%
sole%objec-ve%of%therapy%for%which%the%results%are%in%no%way%
guaranteed.”"French"Supreme"Court,"June"7,"1988"

“(h)is.current.physical.state.is.not.one.
resul,ng.from.a.pre`opera,onal.condi,on.…
but.instead.is%the%result%of%a%deliberate%
decision%by%the%subject.”.French"Supreme"
Court,"March"31,"1987"

The$non'applicability$of$
right$to$privacy$laws$
(Article$9$of$the$Civil$
Code,$Article$8$of$the$
European$Convention$
on$Human$Rights)$to$
information$on$vital$

records$

“Public$security”$
aspect$of$public$peace$

and$order:$
inalienability$of$the$
status$of$individuals,$$
“illusion”,$deceit,$

presumption$of$fraud$

Irrelevance$of$the$distress$
of$the$people$arising$from$
difficulties$caused$by$the$
situation$or$the$well'being$
that$would$arise$from$a$

change$

The$non'acquisition$of$
“essential$characteristics”$
of$the$opposite$sex$(see$also$

the$notion$of$illusion)$

!
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What are the issues? 
The five major issues for the people involved (1) 

Discrimination and 
marginalization �

Area"

Work"

Housing"

Result"of"
announcing"the"

transi=on"

26%"lose"
their"jobs"

11%"forced"
to"leave"their"

housing"

Overall"
discrimina=on"rate"
in"the"search"for"
new"jobs/housing"

52%"

20%"

Discrimina=on"rates"
with"discordant"
iden=ty"papers"

64%""
(+20%)"

32"%""
(+50%)"

“In%this%case,%when%the%physical%appearance%of%Ms.%X%and%her%Social%Security%information%failed%to%match,%she%was%
forced%to%reveal%her%transsexualism%to%her%employer,%which%led%to%her%losing%her%job%due%to%harassment%by%the%

latter.”!
Proceeding$number$2008>190,$September$15,$2008,$French$Anti>Discrimination$Authority!

!

Source:.Na,onal.Transgender.Discrimina,on.Survey,.2011.

18"

A"dignified"
and"

independent"
life"

Preven&on(of(
discrimina&on(

and(
marginaliza&on(

Dignity(

Right(to(
privacy(

Equality(
before(the(law(

Not(adding(to(
suffering(
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Facilita=on"of"
harassment"and"
discrimina=on"

Contribu=on"to"
marginaliza=on"

The"“security"and"
the"consistency"of"
vital"records”"more"
important"than"the"

lives"of"the"
individuals"

Humilia=on"and"
offense"from"being"
treated"publicly"
and"officially"as"
transves=tes"

3rd"sex"on"vital"
records"

Humilia=ng"and"
physically"invasive"
courtUordered"

“expert”"
inves=ga=ons"

Treated"in"many"
ways"like"criminals"
(de"facto"loss"of"
vo=ng"rights,"…)"

What are the issues? 
The five major issues for the people involved (2) 

Dignity�

No.employee.shall.be.subject.to.repeated.acts.of.psychological.harassment.
which.are.intended.to.worsen.working.condi,ons.in.such.a.way.as.to.
infringe.on%the%rights%or%the%dignity%of.the.person,.to.affect.their.physical.
or.mental.health.or.to.compromise.their.future.as.an.employee..!Article!
L1152$1!of!the!French!Labor!Code.

“It%follows,%therefore,%that%the%preservation%of%the%dignity%of%the%individual…is%a%
constitutional%principle”%

Decision"94U343/344"DC,"July"27,"1994,"French"Cons=tu=onal"Court.

Article%16%of%the%Civil%Code,%which%
guarantees%the%primacy%and%the%
dignity%of%the%individual.

19"

A"dignified"
and"

independent"
life"

Preven&on(of(
discrimina&on(

and(
marginaliza&on(

Dignity(

Right(to(
privacy(

Equality(
before(the(law(

Not(adding(to(
suffering(
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What are the issues? 
The five major issues for the people involved (3) 

Right to Privacy �

Considering%that%the%discrepancy%between%the%gender%used%habitually%by%the%plaintiff%and%the%information%on%her%
identity%card%and%passport%is,%necessarily,%of%a%nature%to%force%the%plaintiff,%when%requested%to%justify%her%identity,%to%
face%signiAicant%and%unpleasant%difAiculties%in%her%daily%life.%%Such%difAiculties%can,%in%certain%circumstances,%either%
cause%the%plaintiff%to%give%up%certain%of%her%rights%or%the%pursuit%of%certain%professional%activities%or,%whenever%

these%difAiculties%cannot%be%avoided,%lead%to%a$violation$of$essential$aspects$of$her$private$life.%(emphasis%added)%%
Versailles$Administrative$Court,$2011,$Case$number$0902930!

%
.
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A"dignified"
and"

independent"
life"

Preven&on(of(
discrimina&on(

and(
marginaliza&on(

Dignity(

Right(to(
privacy(

Equality(
before(the(law(

Not(adding(to(
suffering(
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Right"to"privacy"not"respected"in"vital"
records/deriva=ves"!"choice"between"

privacy"and…"

Civil"Rights"

Secrecy"of"
medicalU
related"

informa=on"
Working"

Re=rement,"
unemployU
ment"and"
other"

benefits"

Parental"
rights" Filia=on" …"

What are the issues? 
The five major issues for the people involved (4) 

Equality before 
the law �

Many"fundamental"rights"are"lost"the"day"the"transiCon"starts.""

Some"are"recovered"a]er"3"to"9"years,"but"others"are"lost"forever."""

21"

A"dignified"
and"

independent"
life"

Preven&on(of(
discrimina&on(

and(
marginaliza&on(

Dignity(

Right(to(
privacy(

Equality(
before(the(law(

Not(adding(to(
suffering(
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What are the issues? 
The five major issues for the people involved (5) 

Average"suicide"
asempt"rate:"

20%"to"40%,"
depending"on"

studies"

Examples"of"coUfactors"
that"increase"the"

average"suicide"asempt"
rate*:"

25%"above"the"
average"rate"in"case"
of"job"loss"due"to"

bias"

50%"above"the"
average"rate"in"case"
of"physical"assault"

52%"above"the"
average"rate"in"case"
of"sexual"assault"as"

adult"

85%"above"the"
average"rate"in"case"
of"sexual"assault"in"

KU12"

26%"of"people"

12%"of"those"who"came"
out"in"KU12"

9%"of"people"

26%"of"people"

Suffering�

*Source.:.Na,onal.Transgender.Discrimina,on.Survey,.2011.
Data.excludes.prison/jail.assaults.
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A"dignified"
and"

independent"
life"

Preven&on(of(
discrimina&on(

and(
marginaliza&on(

Dignity(

Right(to(
privacy(

Equality(
before(the(law(

Not(adding(to(
suffering(
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What are the issues? 
The five major issues for the people involved 
The sexual harassment disaster 

An extremely high rate 

23"

People"who"
are"vic=ms"as"

Adults"

In"a"KU12"
seYng"

Harassment"
(incl."sexual)"

50%"

78%"

Sexual"
assault"

9%"

12%"

A direct link to marginalization 

• Three"=mes"
more"likely"to"

Harassment"

• of"which"40%"
become"

Lose"Job"

• Extreme"
marginaliza=on"

Homeless"

• around"10%"
then"

Harassment"

• of"whom"48%"
become"

Leave"
school"

• Extreme"
marginaliza=on"

Homeless"

Adults K-12 

A significant risk factor for people’s lives 
(example of increased suicide attempts versus “trans” people 

who have not so been victims) 

Harassment"

• Rate"is"74%"higher"

Sexual"Assault"

• Rate"is"52%"higher"for"
adults"

• Rate"is"85"%"higher"for"
those"who"experienced"
in"a"KU12"seYng"

Job"loss"due"to"bias"

• Rate"is"45%"higher"

Sources":"Na=onal"Transgender"Discrimina=on"
Survey,"CGT"and"MAGUHES"studies"

A"dignified"
and"

independent"
life"

Preven&on(of(
discrimina&on(

and(
marginaliza&on(

Dignity(

Right(to(
privacy(

Equality(
before(the(law(

Not(adding(to(
suffering(



What are the issues? 
The condemnation of France in 1992 by the European Court of 
Human Rights 

…the.applicant,.as.a.result.of.the.frequent.necessity.of.
disclosing.informa,on.concerning.her.private.life.to.

third.par,es,.suffered.distress.which.was.too.serious.to.
be.jus,fied.on.the.ground.of.respect.for.the.rights.of.
others….Consequently,.even.having.regard.to.the.

State’s.margin.of.apprecia,on,.the.fair.balance.which.
has.to.be.struck.between.the.general.interest.and.the.
interests.of.the.individual.….has.not.been.acained,.and.

there.has.thus.been.a.viola,on.of.Ar,cle.8*..
.

European%Court%of%Human%Rights,%%Case%of%B.%v.%France,%25%March%
1992,%13343/87%%
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What are the issues? 
The about-face by the French Supreme Court nine months later that 
did not resolve the issues 

….However,.given.that.when,.aeer.following.a.therapeu,cally`mo,vated.medical.
and.surgical.course.of.treatment,.a.person.with.a.transsexual.syndrome.no.longer.

has.the.characteris,cs.of.his.or.her.original.sex.and.has.taken.on.a.physical.
appearance.similar.to.that.of.the.other.sex,.with.corresponding.social.behavior,.the.

principle.of.respect.for.private.life.jus,fies.that.his.or.her.vital.records.should.
indicate.the.sex.that.he.or.she.appears.to.be;.that.the.principle.of.inalienability.of.

the.status.of.individuals.is.not.an.obstacle.to.such.a.change;.therefore,.in.ruling.as.it.
did,.the.Court.of.Appeals.violated.the.abovemen,oned.laws.and.principle..»"

French%Supreme%Court,%December%11,%1992,%,%Case%91a12.373%""
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Conclusion 

"
That"this"kind"of"change"is"oIen"incomprehensible"for"others"and"
can"give"rise"to"moral"or"religious"disapproval,"to"nega=ve"gut"
reac=ons"and"to"expressions"of"prejudice"seems"fairly"obvious."""

"""
This"in"no"way"jus=fies"the"current"situa=on"of"legal"ostracism,"of"
daily"“ou=ng”,"of"exposure"to"discrimina=on"and"harassment,"of"
marginaliza=on,"of"fragiliza=on,"of"deep"offense"to"the"people"
involved,"of"humilia=on,"of"viola=on"of"the"right"to"privacy,"of"

absence"of"equality"before"the"law"and"of"asacks"on"the"people’s"
other"fundamental"rights"and"on"their"dignity."

"
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Recommendations 
Summary (1 to 3) 

"
"TransiCon:"

U  Announcement"(family,"spouse,"
children,""employer,…)""

U  Professional,"personal,"physical"
transi=ons"

"
FinalizaCon"of"

transiCon,"as""

defined"by""

the"person"

Real"legal"protecCon"
Finaliza-on%of%
transi-on%

DuraCon:""2"to"4"years"

3"wks" End%of%step%1%

Step%2:%Replacement%of%old%birth%
record,%based%on%finaliza-on%of%

transi-on,%to%protect%personal%privacy%
and/or%medicalarelated%secrecy%

3"wks" End%of%Step%2%

"

"
Dissolu-on%ou%
con-nua-on%

Step%1:%amendment%procedure%–%choice%
by%the%person:%%
•  Medical%informa-on%or%
•  Other%documents%or%tes-mony%%
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Recommendations 
4. Discrimination and harassment laws 
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